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8-220163 DATE: December 9 ,  1985 FILE: 

MATTER OF: Daniel R. Hinkle 

DIGEST: 

1 .  Agency official's admittedly erroneous oral 
advice to a bidder regardinq the amount on 
which a required 20 percent bid guarantee 
should be based does not prejudice the 
bidder when the guarantee furnished is 
defective in other ways in addition to the 
insufficient amount. 

2 .  Protester's bid is properly rejected as 
nonresponsive where an irrevocable letter 
of credit submitted as a bid quarantee 
does not identify the solicitation or the 
work to be performed and does not contain 
an expiration date. Enforceability of the 
letter of credit is therefore questionable, 
and the government would not receive the 
full and complete protection comtemplated 
by the IFR. 

Daniel R. Hinkle protests the rejection of his low bid 
under invitation for bids ( I F R )  \TO. 56-1-85-74, issued 
July 16 ,  1985 by the Forest Service, 1J.S. Department of 
Agriculture. The IFS covered cafeteria services at the 
Redmond Air Center, Redmond, Qreqon, €or a base Deriod from 
Qctoher 1 ,  1985 through September 30, 1986,  plus 4 option 
years. The Forest Service found a letter of credit 
submitted by Hinkle as a bid guarantee to be materially 
defective, and it rejected the bid as nonresponsive. 

W e  deny the protest. 

The IFR required each bidder to submit with its bid a 
bid guarantee in the amount of 20 Dercent of the "total bid 
price." The solicitation cautioned, in compliance with the 
applicable Federal Acquisition Regulation (F4R)  provision, 
that failure to furnish a guarantee in the proper form and 
amount by the time set for bid openinq miqht be cause for 
rejection of the hid. See F49, 48 C.F.Q. $ 5  25.101-4 and 
52.208-1 ( 1 9 8 4 ) .  
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The TPB f u r t h e r  p r o v i d e d  t h a t  f o r  e a c h  contract  y e a r ,  
t h e  qovernment  would q u a r a n t e e  payment for t h e  f i rs t  200 
d a y s  of meal s e r v i c e s  a t  S210 per day ;  t h i s  was i n  a d d i t i o n  
t o  t h e  u n i t  prices t o  be p a i d ,  i n  a c c o r d  w i t h  t h e  b i d  
S c h e d u l e ,  for meals a c t u a l l y  s e r v e d .  Y i n k l e ' s  prices f o r  
t h e  base y e a r  a p p e a r e d  as  f o l l o w s  o n  t h e  b i d  s c h e d u l e :  

RASTIC RROUIREMSNT Estimated rJn i t 
10/1/85 - 9/30/96  O u a n t i t i e s  Price Amount 

B r e a k f a s t  4 , 0 0 0  meals $1.73 s 6 ,920  

Lunch 4 , 5 0 0  meals 42.43 Cl1, l f jO 

Dinne r  3 , 6 0 0  meals S2.73 S 9 ,528  

G u a r a n t e e  200  d a y s  $ 2 1 0  $42,00rJ 

TOT4JJ R I D  ITEY 1 $69,908 

H i n k l e ' s  e x t e n d e d  prices f o r  t h e  t h r e e  meals €or 1 
y e a r ,  e x c l u d i n g  t h e  g u a r a n t e e d  oayment ,  t h u s  t o t a l e d  
527,908. Y i n k l e  s t a t e s  t h a t  b e c a u s e  h e  was n o t  c e r t a i n  
w h e t h e r  t h e  r e q u i r e d  20 p e r c e n t  b id  q u a r a n t e e  w a s  t o  be 
based  o n  t h i s  t o t a l ,  or w h e t h e r  i t  was t o  be b a s e d  on  t h i s  
t o t a l  p l u s  t h e  S42,OOO q u a r a n t e e d  by t h e  gove rnmen t ,  h e  
c a l l e d  t h e  p r o c u r e m e n t  o f f i c e  i n  t h e  n e s c h u t e s  V a t i o n a l  
F o r e s t  o n  Tuly  2 6 ,  1985. B lock  10 of t h e  I F 9  i n c l u d e d  a 
t e l e p h o n e  number f o r  t h i s  o f f i c e  and i n s t r u c t e d  b i d d e r s  t o  
c a l l  t h e  p r o c u r e m e n t  clerk f o r  i n f o r m a t i o n .  

Accord ing  t o  H i n k l c ,  t h e  Drocurement  o f f i c e  o r a l l y  
a d v i s e d  him n o t  t o  i n c l u d e  t h e  S42,nOO i n  compiit ing t h e  
amount o f  t h e  b i d  q u a r a n t e e .  V i n k l e  s t a t e s  t h a t  s i n c e  20 
o e r c e n t  o f  $27 ,908  is S5,581.50 ,  he  a r r a n g e d  €or a n  i r r e v o -  
c a b l e  l e t t e r  of c r e d i t  i n  t h e  amount of $5 ,609 .  4 t  b i d  
o p e n i n q  on  Augus t  1 6 ,  1 9 8 5 ,  however ,  t h e  c o n t r a c t i n q  o f f i -  
cer r e j e c t e d  t h e  b i d  b e c a u s e  t h e  l e t t e r  of c r e d i t  was less 
t h a n  20 w x c e n t  o f  t h e  " t o t a l  b i d  price," i n c l u d i n g  t h e  
S42,r)r )n g u a r a n t e e d  by t h e  gove rnmen t .  Y i n k l e ' s  bank subse -  
q u e n t l y  o f f e r e d  t o  p r o v i d e  a n  amenrted l e t t e r  o f  c r e d i t  i n  
t h e  amount of S14,0r)n,  or s l i g h t l y  more t h a n  20 p e r c e n t  o f  
Y i n k l e ' s  S69 ,908  t o t a l ;  however ,  t h e  c o n t r a c t i n g  o f f i c e r  
r e f u s e d  t o  accept i t ,  p r o v i d i n q  t h e  bas i s  f o r  w i n k l e ' s  
protest. 
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I n  i ts  report o n  t h e  protest ,  t h e  Forest Service 
acknowledqes  t h a t  i t  a p p a r e n t l y  gave Y i n k l e  i n c o r r e c t  
i n f o r m a t i o n  when h e  called t o  d e t e r m i n e  t h e  bas i s  f o r  t h e  
b id  q u a r a n t e e .  The a q e n c y  a r q r i c s ,  however ,  t h a t  t h e  
s o l i c i t a t i o n  c l ea r ly  s ta ted t h a t  g u a r a n t e e  was t o  be based 
o n  t h e  " t o t a l  b i d  mice," and t h a t  t h e  o n l y  r e a s o n a b l e  
i n t e r p r e t a t i o n  of t h i s  price is  t h a t  it i n c l u d e s  t h e  
S42,Onf l  g u a r a n t e e d  by t h e  qove rnmen t .  The a g e n c v  f u r t h e r  
a r q u e s  t h a t  Y i n k l e ' s  b id  q u a r a n t e e  was d e f i c i e n t  n o t  o n l y  
a s  t o  t h e  amount.  I t  p o i n t s  o u t  t h a t  t h e  l e t t e r  of credit  
d i d  n o t  r e f e r e n c e  e i ther  I F B  N o .  56-1-85-74 or t h e  
cafeter ia  services a t  t h e  Redmond A i r  C e n t e r ;  d i d  n o t  
i n c l u d e  a bank i d e n t i f i c a t i o n  number u n i q u e  t o  t h e  l e t te r  
of credit ;  and  d i d  n o t  c o n t a i n  a n  e x p i r a t i o n  date .  The 
aqency  c o n t e n d s  t h a t  t h e  l e t t e r  of credit  therefore does 
n o t  c o n s t i t u t e  t h e  f i r m  commitment r e q u i r e d  by t h e  I F R ,  
b e c a u s e  t h e  i s s u i n g  bank would h a v e  t h e  o p t i o n  n o t  t o  honor  
a l e t t e r  of credi t  t h a t  was n o t  t i e d  t o  a soecific b id .  

We b e l i e v e  it w a s  r e a s o n a b l e  f o r  Y i n k l e  t o  c a l l  t h e  
number l i s t e d  i n  t h e  s o l i c i t a t i o n  and ask whe the r  h i s  b id  
bond had t o  be f o r  an  amount t h a t  i n c l u d e d  t h e  payment 
q u r a n t e e d  by t h e  gove rnmen t ,  o r  merely for  t h e  amount o v e r  
and above  t h a t  which t h e  qove rnmen t  would Day. In t h i s  
case, t h e r e  is  nore t h a n  o n e  r e a s o n a b l e  i n t e r m e t a t i o n  of 
what c o n s t i t u t e s  t h e  " t o t a l  b id  orice." W e  a l s o  b e l i e v e  it 
was r e a s o n a b l e  f o r  Y i n k l e  t o  r e l y  on  t h e  a g e n c y ' s  o r a l  
a d v i c e  n o t  t o  i n c l u d e  t h e  S 4 2 , O O n  i n  c a l c u l a t i n q  t h e  
r e q u i r e d  b id  q u a r a n t e e .  Yowever, w e  f i n d  t h a t  Y i n k l e  was 
n o t  p r e j u d i c e d  by t h e  e r r o n e o u s  a d v i c e ,  s i n c e  w e  a g r e e  t h a t  
t h e  l e t te r  o f  credi t  s u b m i t t e d  by Y i n k l e  l acks  t h e  
e s s e n t i a l s  of a f i r m  commitment.  

A l e t t e r  of credit  is e s s e n t i a l l y  a t h i r d - o a r t v  
b e n e f i c i a r y  c o n t r a c t .  TJWn r e q u e s t  of i t s  c u s t o m e r ,  a 
f i n a n c i a l  i n s t i t u t i o n  may i s s u e  s u c h  a l e t te r  t o  a t h i r d  
pa r ty ,  whose d r a f t s  or o ther  demands €or Dayment w i l l  be 
honored  upon t h e  t h i r d  D a r t v ' s  c o m p l i a n c e  w i t h  t h e  cond i -  
t i o n s  specified i n  t h e  l e t t e r .  The e f f e c t  and  o u r p o s e  o f  a 
l e t t e r  of credi t  is  t o  s u b s t i t u t e  t h e  credi t  of some e n t i t y  
other t h a n  t h e  c u s t o m e r  f o r  t h e  credi t  of t h e  c u s t o m e r .  
- See Chemical Techno loqy ,  I n c . ,  8-192893, Dec. 2 7 ,  1975, 
78-2 CPD ?I 4 3 9  and cases c i t e d  t h e r e i n ;  q c n e r a l l y  
J u a n i t a  Y. B u r n s  e t  a l . ,  5 5  C o m p  Gen. 587 ( 1 9 7 5 1 ,  75-2 CPD 
(I 400.  
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The determinative question in judging the sufficiency 
of any bid guarantee, including a letter of credit, is 
whether it could be enforced if the bidder subsequently 
fails to execute required contract documents and to provide 
performance and payment bonds. - see Truesdale Construction 
Co., Inc., 5-213094,  Nov. 1 8 ,  1 9 5 3 ,  83-2 CPr) ll 5 9 1 .  A bid- 
der need not comply with the exact requirements relating to 
a bid gurantee in order for its bid to be considered 
responsive, so long as the surety--in this case the bank 
issuing the letter of credit--would be liable notwithstand- 
inq any deviations. - See J . H .  Bateson Co., Tnc., R-189848,  
Dee. 1 6 ,  1 9 7 7 ,  77-2 CPr) (I 4 7 2 .  

We find that since the letter of credit submitted bv 
Hinkle did not refer to the IFR by number or indicate that 
it was for cafeteria services at the Redaond 9ir Center, 
the contracting officer could not be sure that it was 
intended to cover this sarticular contract or that it had 
not also been submitted in connection with bids on other 
contracts. Further, since it did not contain an expiration 
date for presentation of drafts for Dayment, it is doubtful 
whether it could be enforced by the Forest Service. We 
therefore do not believe that the qovernment would receive 
the full and complete protection it contemplated in draft- 
ing the IPS.  - See Juanita Y. Rurns et al., supra. Under 
such circumstances, we do not believe that the letter of 
credit constitutes the firm commitment required by the IFB. 

Yinkle suqgests that the aqency could have called his 
bank to ascertain that it intended to be bound bv the 
letter of credit for the subject I F B .  This would not have 
been moper, since a nonresponsive bid cannot be made 
responsive by actions taken after bid opening. When 
required, a bid guarantee is a material part of  a bid and 
must, therefore, be furnished with the bid. Saucom 
Janitorial Services, Inc., S-206353,  9pr. 19,  1 9 5 2 ,  82-1 
CPD 11 356 .  When a bidder supplies a defective bond, the 
bid itself is rendered defective and must be rejected 
as nonresponsive. Truesdale Construction, Inc., suora. 
Similarly, the bank's offer after bid openinq to provide an 
amended letter of credit could not be considered. Id. 

Finally, althouqh acceptance of Yinkle's bid flight 
result in a monetary savinqs to the qovernment, we have 
often observed that maintaining the inteqrity of the 
competitive bidding system is more in the qovernment's best 
interest than the savinqs to be obtained by acceptance of a 
nonressonsive bid. 4.13. Roe ComDany, Inc., 5 4  C o m p .  Gen. 

- 

2 7 1  ( 1 9 7 4 ) ,  74-2 CpD ql 1 9 4 .  
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we c o n c l u d e  t h a t  t h e  c o n t r a c t i n g  off icer properly 
rejected H i n k l e ' s  b i d  as  n o n r e s n o n s i v e .  
d e n i e d .  

The protest i s  

Yarry q. Van Cleve 
G e n e r a l  Counse l  




